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COMMENT
QUERY TO THE CRITICS OF FAIR COMMENT-WHAT
ABOUT THE PUBLIC?
INTRODUCION
Some prominent legal writers' propose a policy which would extend
a qualified privilege to newspapers to publish false defamatory matter under
certain circumstances without incurring liability. This, in effect, abro-
gates the defense of fair comment on a matter of public interest to an
action for defamation.2 Must fair comment be fair? Must it be comment?
An analysis of the cases reveals the uncertainty of the exact nature and
extent of the defense. The purpose of this Comment will be to consider
briefly the tort of defamation and the various defenses thereto so that
the defense of fair comment may be properly perceived.
DEFAMATION
A communication is defamatory if it tends to harm the reputation
of another, to lower him in the estimation of the community, or to deter
others from associating or dealing with him.3 Defamation encompasses
the twin torts of libel and slander;- originally, libel was written defamation
while slander was oral. 4 Though the gravamen of the offense of defama-
tion is injury to the reputation, the law imposed different standards of
liability dependent upon the form of the offensive conduct. Thus, the
plaintiff who was "libeled" might recover without proof of actual damages,"
while the "slandered" victim must prove his pecuniary loss.6 Unques-
tionably, when these sharp delineations were made the courts did not
envision radio or television where a few spoken words might do infinitely
more harm than reams of printed matter published7 to a scattered few.
1. Boyer, Fair Comment, 15 OHIO ST. L. J. 280 (1954); Green, Relational In-
terests, 30 ILL. L. Rv. 314 (1935); Hallen, Fair Comment, 8 TEx. L. REv. 41 (1939);
Noel,.Defamation of Public Officers, 49 COLUM. L. REV. 875 (1949); PROSSER, TORTS,
619 (2d ed. 19 5 5  A3
2. CATLEY, LIBEL AND SLANDER, 335 (4th ed. 1953).
3. RESTATEMENT, TORTS, § 559 (1938).
4. PROSSER, TORTS, 584 (2d ed. 1955).
5. Prevenden v. Croation Fraternal Union of America, 98 F. Supp. 784 (W.D
Pa. 1951); Montgomery v. Knox, 23 Fla. 595, 3 So. 211 (1887); RESTATEMENT, TORTS §
569 (1938).
6. MCCORMiCK, DAMAGES 442 (1935). Three reasons have been suggested for
this phenomenon: (1) historically, libel was originally a criminal action while slander
was civil; (2) reverence of an illiterate world for the printed word; (3) greater poten-
tiality for harm. PROSSER, TORTS 585 (2d ed. 1955).
7. "Publication of defamatory matter is its communication .. . to one other than
the person defamed." RESTATEMENT, TORTS § 577 (1938).
89
UNIVERSITY OF ]41AMI LAW R EVIE\W
However, recently the Florida Supreme Court,8 keeping pace with the
modern tendency to distinguish between libel and slander on the basis of
potentiality for harn,9 held that a radio commentator who impugned a
city councilman was guilty of libel per se.
Per se and per quod: Libel per se apparently means that the words coin-
plained of are defamatory on their face and ncd 11o extrinsic facts by way
of innucndo to show their derogatory mcaning, and therefore special dam-
ages need not be proved.' This merely adds to the confusion because
traditionally all libel was actionable per sc,'' while slander was divided
into two categories; per se and per Tod.'-  be actionable per se, the
slanderous words must impute a serious crime, a contagious disease, in-
competence in one's profession, or in some jurisdictions unchastity in a
woman.'3 If the derogatory oral words, though flagrantly insulting, do
not fit into these pigeonholes there can be no recovery without proof of
monetary damages.'' Expense of refutation,1'5 loss of friends,'0  mental
suffering' 7 and physical illness I have not been considered pecuniary losses
entitling the plaintiff to recover for slander per quod. To emphasize
the confusion these unreal dichotomies have created, the courts speak of
slander per sc and treat it as libel, while libel per quod is treated as slander."'
It is submitted that an elimination of these "barren distinctions' 2' and
semantic complexities would do inch to clarify this beclouded area of
the law. Florida seems to have made a step in that direction.'-'
8. Richard v. Gray, 62 So.2d 597 (Fla. 1953).
9. English Defamation Act 1952, 15 and 16 Geo. VI. and Eliz. 11, § 1 - 16 (3);
Coffey v. Midland Broadcasting. 8 F. Supp. 889 (V. D. Mo. 1934).
10. Joopaneko v. Cavagan, 67 So.2d 434 (Fla. 1953); Commander v. Pederson,
116 Fla. 148, 156 So. 337 (1934); Piplack v. Mueller, 97 Fla. 440, 121 So. 459
(1929). See also Boyer, Fair Comment, 15 Ono ST. L. J. 296 n. 98 (1954).
11. Sweeney v. United Features Syndicate, Inc., 129 F.2d 904 (2d Cir. 1942);
Broking v. Phoenix Newspapers, 76 Ariz. 334, 264 P.2d 413 (1935).
12. RESTATEMENT, TORTS §§ 570-575 (1938).
13. Richard v. Gray, 62 So.2d 597 (Fla. 1953); Tip Top Grocery v. Wellner,
135 Fla. 518, 186 So. 219 (1938); GATLEv, LIBEL AND SLANDER 48 (4th ed. 1953);
PROSSER, TORTS 588-592 (2d ed. 1955).
14. Mann v. Roosevelt Shop, 41 So.2d 894 (Fla. 1949) (defendant's words "you
are not as good as a negro" addressed to a white woman held not slander per se);
Weidberg v. LaGuardia, 170 Misc. 374, 10 N.Y.S. 2d 445 (Sup. Ct. 1939) (not slander
per se to call an attorney a "bum in a gin mill"). See note 3 U. FLA. L. R, v. 133 (1950).
15. Bigelow v. Brumley, 138 Ohio St. 514, 37 N.E.2d 584 (1941).
16. Beach v, Runney, 2 Hill N.Y. 309 (1842).
17. Harrison v. Burger, 212 Ala. 670, 103 So. 842 (1925).
18. Scott v. Harrison, 215 N.C. 427, 2 S.E.2d 1 (1939).
19. See note 16 supra; PtossEs, TORTS 588 (2d ed. 1955); Boyer, xUpria note
10 at 296.
20. "No branch of the law has been more fertile of litigation than this [defama-
tion] .. .nor has any been more perplexed with minute and barren distinctions.
PO.LACK, TORTS 248 (13th ed. 1929).
21. In joopanenko v. Gavagan, 67 So.2d 434 (Fla. 1953), 'the court held. that
to call a person "communist" is slander per se and indicated that it might abandon
any use of specific categories and regard all-serious oral imputations as slanderous per se.
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DlEFLNSEs
A prominent authority pointed out that there are two complete defenses
available to the defendant who has committed the tort of defamation;
justification and privilege.22 The defense of privilege, however, presents three
distinct cleavages; namely, (1) absolute privilege, (2) qualified privilege
(3) fair comment.2 3 In the interest of clarity each should be distinguished.
(A) Justification: Justification merely means that the words complained
of are true. 4  Since this defense does not take into account the fact that
the publisher may be motivated by pure spite, unreasonableness, or nial-
evolence, the framers of the Florida Constitution 25 sought to temper the
harshness of this rule by requiring good motives in addition to the truth. 6-
It would appear that in Florida, and similar jurisdictions the defendant
who pleads justification must affimatively show not only the truth of his
statements but his good motives. 7
(B) Privilege: The familiar defense of privilege is based upon the recog-
nition that there must bc a balancing of conflicting interests;28 the interest
of the injured plaintiff and the "provoked" or "justified" defendant, who
must be allowed to further his own interests, or those of society, lest violence
be done to a social policy that demands the "sunnum bonum"-the great-
est good for the greatest number. The law clothes with immunity an
individual who would ordinarily be liable for his unsanctioned conduct if
he is honestly motivated by self-defense, protection of property, or legal
authority. "? The character of the defense varies sharply and is defined
by the importance of the social values to be protected 3 0
(1) Absolute Privilege: If the dcfcndant's interest is of maximal social
importance lie may enjoy an absolute immunity from liability even though
he has falsely or maliciously defamed an innocent plaintiff?. This absolute
22. PROSSER, TORTS 607 (2d ed. 1955
23. Gatley, LInEl, AND SLANDER 158-370 (4th ed. 1953); Thayer, Fair Comment
as a Defense, 1950 Vis. L. REV. 288.
24. GATLEY, op.cit. supra note 24 at 158.
25. FLA. CONST., Decl. of Rights, § 13.
26. Florida Pub. Co. v. Lee, 76 Fla. 405, 80 So. 245 (1918); Briggs.v. Brown, 55
Fla. 417, 46 So. 325 (1908); Jones, Varnum & Co. v. Townsend's Administratrix, 21 Fla.
431 (1885). Maine and Rhode Island have similar statutory provisions; ME. REV.
STAf. e. 113 § 47, c. 130, § 34 (1954); R. I. CONST. art. 1, § 20, & GEN. LAWS, C.
520, § 2 (1938). Six jurisdictions require that the truth be published for justifiable
ends: Ill., Nev., Kan., Neb., W. Va. & Wyo. See 1 HARPER & JAMES, TORTS 416 note 6(1956.27. Briggs v. Brown, 55 Fla. 417, 46 So. 325, 331 (1908); Wilson v, Marks, 18
Fla. 322 (1881); Jones, Varnum & Co. v. Townsend's Administratrix, 21 Fla. 431
(1885).
28. RESTATEMENT, TORTS § 613 (1938). See Harper, Privileged Defamation,
22 VA. 1,. REV. 463 (1936).
29. As to the defefis6 of priVlege geIerally iui tort law see RESTATHMENT, TORTS
§. 0 (938); PRossEri, TORTS" 79-80,. 606-630 (2d ed. 1955).361 Ibid. •.. . ..
. -31: GrLEY; Op. bit." suprd note- 24 at 168; Veeder, Absolute Immunity in Deja-
mation, 10 COLUM. L. REV. 131 (191.0).
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privilege is restricted to such obviously vital public interests as the free
and unhampered administration of justice,2 the liberty of legislative
bodies,33 and the freedom of administrative and executive action in high
governmental offices.34  Fifty years ago, in Myers v. Hodges, 5 the Florida
Supreme Court considered for the first time the "absolute privilege" that
attaches to judges, counsel, parties, and witnesses in judicial proceedings.
The court considered the English doctrine of absolute privilege for all
defamatory words published in the course of judicial proceedings but
rejected it and extended the absolute privilege only to those defamatory
words that were relevant to the issues.36
(2) Qualified Privileges: If the interest to be protected is one of only
medial social significance, the defendant may enjoy a qualified or conditional
privilege provided that he acts reasonably and for a proper purpose.
37
Such privileged occasions occur when there is a particular relationship
between the parties. Baron Parke, in an early English case, 8 set forth
the elements that create the necessary relationship when he stated that a
publication is privileged when it is "fairly made by a person in the discharge
of some public or private duty, whether legal or moral, or in the conduct
of his own affairs, in matters where his interest is concerned. Condition-
ally privileged occasions arise (1) where some personal interest of the
publisher is involved; 9 (2) where some interest of the person to whom
the matter is published is involved;40 (3) where the publisher and the
32. Robertson v. Industrial Ins. Co., 75 So.2d 198 (Fla. 1954);; Taylor v. Alropa,
138 Fla. 137, 189 So. 230 (I939) Fisher v. Payne, 93 Fla. 1085, 113 So. 378 (1927);
Myers v. Hodges, 53 Fla. 197, 44 So. 230 (1939); RESTATEMENT, TORTS § 587 (1938).
33. U. S. CONST. art 1, § 6, cl. 3 provides ". . . and for any speech or debate
in either House they shall not be questioned in any other place." 32 states have
similar provisions, although Florida does not. See Field, Constitutional Privileges of
Legislators, 9 MINN. L. REV. 442 (1925).
34. Colpays v. Gates, 118 F.2d 16 (D.C Cir. 1940); RESTATEMENT, TORTS § 591
1 53 Fla. 197, 44 So. 357 (1907).
36. The court asked the question:
For why should a person be absolutely privileged to defame another in
the course of judicial proceedings by making slanderous statements wholly
outside of the inquiry before the court? We think it unnecessary to
carry the doctrine so far. Myers v. Hodges, note 35 supra at 361.
37. 1 HARPER & JAMES, TORTS 436 (1956); PROSSER, TORTS 614 (2d ed. 1955);
RESTATEMENT, TORTS §§ 593-612 (1938).
38. Toogood v. Spyring, 1 C.M. & R. 181, 193, 149 Eng. 1044, 1050 (Ex. 1834).
Cited in Jones, Vamum & Co. v. Townsend's Administratrix, 21 Fla. 431 (1885). See
also Abraham v. Baldwin, 52 Fla. 151, 42 So. 591 (1906); Jones, Interest and Duty in
Relation to Qualified Privilege, 22 Mscn. L. REV. 437 (1924).
39. In Abram v. Odham, 89 So.2d 334 (Fla. 1956) plaintiff, author and publisher
of a political poll sued Odham, a gubernatorial candidate for calling the poll "phoney".
Held, defendant had an interest to defend since plaintiff had injected himself into the
campaign and therefore defendant had a qualified privilege. See also Abraham v.
Baldwin, 52 Fla. 151, 42 So. 591 (1906).
40., Leonard v. Wilson, 150 Fla. 503, 8 So.2d 12 (1942) (doctor reported on
plaintiff's fitness for work); Briggs v. Brown, 55 Fla. 417, 46 So. 325, (1908) (em-
ployer wrote indemnity company that employee whom the company had bonded was
delinquent in his duties); Cochran v. Sears Roebuck & Co., 72 Ga. App. 458, 34 S.E.
2d 296 (1945) (nurse reporting a venereal disease).
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person to whom the matter is disseminated share a common interest;
(4) where same recognized interest of the public is concerned5 2 When
the privilege arises through the relationship of the parties, the defamatory
communication must be made to a person whose knowledge of the deroga-
tory matter is likely to prove useful in the protection of the interest sought
to be served.
It is important to note that the defendant who abuses a qualified
privilege by acting in al unreasonable manner or for improper purposes
forfeits his immunity.4 4 Malice will destroy the privilege but this means
"actual malice" as opposed to "legal malice." Legal malice is a fiction
employed to impose strict liability in cases of unprivileged defamation, and
is implied from the falsity of the statement or from the fact that the
words are defamatory on their face.4" On the other hand, "actual malice",
or the express malice that is necessa 7 to destroy immunity ot a privileged
occasion means more than merely doing an illegal or injurious act.
4
Actual malice does not necessarily mean personal spite or ill will, but
will be inferred if the defendant is motivated by any indirect or wrong
motive, 47 or if he is grossly negligent.48  As a matter of practice, on unpriv-
ileged occasions the defamer must rebut the presumption of "legal malice,"
while on privileged occasions the plaintiff must allege and prove actual
malice on the part of the defendant." The frequent use of the "malice"
concept with its dual meanings merely adds to the semantic difficulties that
run rampant through the laws of defamation. It would seem that the reas-
41. Johns v. Associated Aviation Underwriters, 203 F.2d (5th Cir. 1953); Loeb v.
Geronemus, 66 So.2d 241 (Fla. 1943) (members of a synagogue privileged to discuss
qualifications of another member as long as defamatory matter not published outside of
the group); Putnal v. Inman, 76 Fla. 553, 80 So. 316 (1918) (mutual credit organi-
zation for protection against bad credit risks is privileged); Sheehan v. Tobin, 326 Mass.
185, 93 N.E,2d 524 (1950) (labor unions).
42. This privilege is to be distinguished from fair comment infra p. 94. Foltz
v. Moore McCormac Lines, 189 F. 2d 537 (2d Cir. 1951) (private persons privileged
togive information to proper authorities for prevention or detection of crime); Coogler
v. Rhodes, 38 Fla. 240, 21 So. 109 (1896) (letter to governor asking for removal of
appointed official held privileged). See also 1 HARPER & JAMES, TORTS 449 (1956).
43. See note 38 supra.
44. Caldwell v. Crowell-Collier Pub. Co., 161 F.Zd 333 (5th Cir. 1947) ("privilege is
never an effective cloak for malice"); Abram v. Odham, 89 So.2d 334 (Fla. 1956);
Caldwell v. Personal Finance Co., 46 So.2d 726 (Fla. 1950) (defendant made state-
ments about plaintiff's credit rating knowing the statements were false); Merriman v.
Lewis, 141 Fla. 832, 194 So. 349 (1940). See also PROSSER, TORTS 625 (2d ed. 1955);
RESTATEMENTS, TORTS §§ 603-605 (1938); Harper, Privileged Defamation, 22 VA. L.
REv. 642 (1936).
45. Coleman v. MacLennan, 78 Kan. 411, Pac. 281 (1908); Loeb v. Geronemus,
66 So.2d 241 (Fla. 1953); Coogler v. Rhodes, 38 Fla. 240, 21 So. 109 (1896). 1
HARPER & JAMES, ToRTs 450 (1956); PRoSsER, TORTS 601, 627 (2d ed. 1955).
46. Ibid.
47. Aetna Life Ins. Co. v. Mutual Benefit Health & Ace. Ass'n, 82 F.2 115 (18th
Cir. 1936) rehearing denied Mar. 23, 1936; Abram v. Odham, 89 So.2d 334 (Fla, 1956).
48. Aetna Life Ins. Co. v. Mutual Benefit Health & Ace. Ass'n note 46 supra at 120.
49. Abram v. Odham, note 27 supra; Jones. Varnum & Co. v. Townsend's Admin.
istratrix, 21 Fla. 431 (1885). In Coogler v. Rhodes, 38 Fla. 240, 21 So. 109 (1896)
the court said: "Burden of proof is changed, and in order for the plaintiff to recover
he is called upon to affirmatively and expressly show malice in the publisher. It cannot
be inferred from the mere fact that the statements are untrue .. "
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onablcncss of the publisher's coudct aud an evaluation of his li)rl)osc
should be the deciding factors.
(3) Fair Comment or Privileged Criticism::" The social interest served
by this "narrowcst"5I, facet of )ri\'ilcgc is that of freedom of spccch ald of
the press, and is designed to permit unfcttered discussion and criticism of
matters of public interest"' Fair comment and qualified privilege differ
radically in two important ways, but unfortunately, the cases do not always
distinguish properly between the two defenses. 3L Firstly, the privilege of
fair comn t is availablc to everyouc and is not the peculiar privilege of
the press,' 4 while a conditional privilege arises b(cause of the particular
rclation1ship of the parties.' Secondly, the most significant practical dis-
tinction recognized by the great weight of authority is that the privilege
of fair comment does not extend to misstatements of fact, no psatter how
bona fide, while that of qualified privilege does.5 ' One important similarity
does exist; both privileges are forfeited if the plaintiff can prove that the
defendant was activated by "actual" malice." 'ihe difference in the two
50. RESTATEMH T, TORTS § 606 prefers to call the defense "privileged criticism."
51. ". . . fair comment is broader than other privileges in that it exists in every
member of the public, and it is narrower in that it applies only to comment and criti-
cism and does not extend to misstatements of fact." Noel, Defamation of Public
Officers, 49 COLUTM. L. REV. 875 (1949).
52. 1 HARPER & JANES, rORTS 456 (1956).
53. Foley v. Press Pub. Co., 226 App. Div. 535, 235 N.Y.Supp. 340 (1st Dept.
1929); CATLEY, LiBEL AND SLANDEI 336 (4th ed. 1953); Thayer, Fair Comment as a
Defense, 1950 Ws. L. REv. 288. But see PRossER, TORTS 607 note 99 who does not
adequately distinguish between the two.
54. Layne v. Tribune Co., 108 Fla. 177, 146 So. 234 (1933); Jones, Varnum &
Co. v. Townsend's Administratrix, 21 Fla. 431 (1885). Foley v. Press Pub. Co., note
53 supra.
56. Caldwell v. Crowell-Collier Pub. Co., 161 F.2d 333 (5th Cir. 1947); Wash-
ington Times Co. v. Bonner, 86 F.2d 836 (D.C. Cir. 1936); Ala,: Starks v, Corner, 190
Ala. 245, 67 So. 440 (1914); Del.: Star Publishing Co. v. Donahoe, 58 Al. 513 (Del.
1904); Fla.: See Caldwell v. Crowell-Collier Pub. Co., supra; Metropolis Co. v. Croasdell,
145 Fla. 455, 199 So. 568 (1941); Ga.: Kirkland v. Constitution Pub. Co., 38 Ca. App.
632, 14 S.E. 821 (1928); Ill.: Ogren v. Rockford Star Printing Co., 28 II1. 405, 123 N.E.
587 (1919); Ky.: Smith v. Pure Oil Co., 278 Ky. 128 S.W.2d 931 (1939); La.: Martin v.
Markley, 212 La. 291, 11 So.2d 593 (1942); Kennedy v. Item Co., 213 La. 347, 34 So.2d
886 (1948); Me.: Pattangall v. Mooers 113 Me. 412, 94 Atl. 561 (1915); Md.: Negley
v. Farrow, 60 Md. 158 (1892); Mass.: Bander v. Metropolitan Life Ins. Co., 313 Mass.
337, 47 N.E.2d 595 (1943); Mich.: Moore v. Booth Pub. Co., 216 Mich. 653, 185 N.W.
780 (1921); Miss.: Oakcs v. State, 98 Miss. 80, 96, 54 So. 79, 84 (1910); (dictum);
Mo.: Kleinschmidt v. Johnson, 183 S.W.2d 82 (Mo. 1944); N.J.: Lindsey v. Evening
Journal Ass'n, 10. N.J. Misc. 1275, 163 Atl. 245 (Sup. Ct. 1932); N.Y.: iMencher v.
Chesley, 297 N.Y. 94; 75 N.E.2d 257 (1947); N.D.: Murphy v, Farmers Educational &
Cooperative Union, 72 N.W.2d 636 (N.D. 1955); Ohio: Post Publishing Co. v. Maloney
50 Ohio St. 71, 33 N.E. 921 (1893); Okla.: Oklahoma Publishing Co. v. Tucker, 124
Okla. 202, 254 Pac. 975 (1927); Ore.: Peck v. Coos Bay Times Pub. Co., 122 Ore. 408,
259 Pac. 307 (1927); Pa.: Reed v. Patriot Co., 45 Dauph. Co. Rep. I (Pa. 1937);
S.C.: Jackson v. Record Pub. Co., 175 S.C. 211, 178 S.E. 833 (1935); (dictum); Tenn.:
Banner Pub. Co. v. State, 84 Tenn. 176 (1884) (dictum); Tex.: Bell Publishing Co. v.
Carrett, Engineering Co., 141 Tex. 51, 170 S.W.2d 197 (1943); Va.: Carpenter v.
Meredith, 122 Va. 446, 96 S.E. 635 (1918); Wash.: Owens v. Scott Publishing Co..
284 P.2d 296 (Wash. 1955); \Vis,: Lukaszewicz v. Dziadulewicz, 198 WVis. 605, 225
N.W. 172 (1929); Wyo.: Kutcher v. Post Printing Co., 23 Wyo. 178, 147 Pao. 517
(1915). See annotations in 110 A.L.R 412 (1937) and 150 A.L.R. 158 (1955).
57. Caldwcll v. Crowell-Collier Pub. Co.. 161 F,2d 313 (5th Cir. 1947). See
note 44 stu~ra.
COMUxEN'IS
dcfenscs was well cxpressed by a New York court in Foley v. Press
Pub. Co..'
It is important to emnpIasize that this defense [fair comment] is
not one of privilege. It is available to everyone. Thc lawyer
writing his brief can insert a libelous statement therein, fair or un-
fair, without civil responsibility, bfcausc the administration of
justice requires such a rule of public policy. The employer, asked
for references for a servant, enjoys an immunity with respect to
what lie may write by reason of the public policy growing out of
the status and relationship of the parties. "Privilcgc" is limitcd
to an individual who "stands in such a relation to the circum-
stanccs that hC would be justified in saying in writing what would
be libelous or slanderous on the part of anyone else. But this
defense of fair comment is not a privilege accorded solely to the
press, but the right of every member of the community.
In the leading Florida case of Jones, Varnum & Co. v. Townsend's
Adininistratrixj the defendant newspapcr printed an article stating that
the plaintiff, a candidate for tax assessor, had been indicted for violation
of a federal lax; requiring cancellation of stamps on empty liquor kegs.
The plaintiff had not, as a matter of fact, bcen indicted. The newspaper
pleaded justification and privilege and attempted to show that the plain-
tiff had actually failed to cancel the stamps as required by law. The court
held that this evidence was not permissible to show the truth of the libelous
statement that plaintiff had actually been indicted, since the "well estab-
lished rule is that the plea of justification should meet the declaration in
every substantial detail." In reiecting the defense of privilcge, it was said
that the privilege of the press extended only to the right to publish the
truth. This court, in a well-writtcn, carefully documented opinion clearly
distinguished between a qualifiedly privileged occasion arising because of
the relationship of the parties"-!, and the privilege of a newspapcr to coin-
nient on matters of public iiterest although the exact label "fair comment"
was omitted.
Two years after the Jones casc,"I the same court had occasion to con-
sider an unusual fact situation which clearly illustrates the distinction
between the defrnsc of qualified privilege and fair comment. In Mont-
gornery v. Knox,012 defendant, president of a mutual fire insurance company,
published an article in the Mutual Observer, a paper cirtulatcd only among
stockholders of the insurance company, stating that the company was
defending a suit against the plaintiff and that there werc grounds for
58. 226 App. Div. 535, 235 N.Y. Supp. 340 (Ist Dept. 1929). This court takes the
English view that fair comment is a right. Most American courts hold it is a privilege but
it has been said that its exact nature is of no consequence since immunity'results in
either case. See Boyer, Fair Comment, 15 Oirro S'r. L. J. 280 (1954).
59. 21 Fla. 431 (1885).
60, See note 38 spra.
61. Note 59 supra.
62. 23 Fla. 595, 3 So. 211 (1887).
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belief that the fire was not accidental. This same story was subsequently
published in another newspaper, The Orange Growers' Gazette. The court
differentiated between the two publications holding that the one in the
Mutual Observer was privileged because of the special relationship between
the president and the stockholders who shared a pecuniary interest, and
defendant was not liable even if the statements were false unless the plaintiff
should show express malice. This privilege did not extend to the publication
in the Orange Growers' Gazette since there was no special relationship
between the parties that would justify a misstatement of fact.63
Generally, in order to succeed in the defense of fair comment the
words complained of must be shown to be (1) comment, (2) fair com-
ment, (3) fair comment on some matter of public interest. 4
(a) Public Interest: Considering the elements of the above definition in
the reverse order of their complexity, the scope of "public interest," though
rapidly increasing, does not extend to defamatory matters that merely
have "news value" for a curious public but is limited to those matters
that materially affect the interest of the whole community.65 Anyone may
discuss the administration of public affairs, 6 conduct of public servants, 67
qualifications of candidates for public office,"" management of schools,""
charities,' 0 and churches, "1 and the manner in which public moneys are
disbursed. 2 The operation of a railroad,73 distribution of food,74 pollution
of a water supply,' 5 though private enterprises, have been found to be
affected with a public interest sufficient to bring them within the privilege.
Similarly, anyone who invites public judgment will not be heard to com-
plain if that judgment is not to his liking. This permits criticism of the
writer, 6 artist, 7 advertiser,78 actor, musician,80 and athlete. 1
(b) Fact or Comment: Since the great majority of American courts are
committed to the principle that no comment can be fair if it is based
63. Id. at 218.
64. GATLEY, Lzazt AND SLANDER 338 (4th ed. 1953).
65. Morse v. Times-Republican Printing Co., 124 Iowa 707, 100 N.W. 867 (1904);
Louisville Times Co. v. Lyttle. 257 Ky. 132, S.W.2d 432 (1934).
66. Swearingen v. Parkersburg Sentinel Co., 125 W. Va. 731, 26 S.E.2d 209 (1943).
67. Hoeppner v. Dunkirk Printing Co., 254 N.Y. 95, 172 N.E. 139 (1930).
68. Hoan v. Journal Co., 238 Wis. 311, 298 N.W. 282 (1941); Cartwright v.
Herald Pub. Co., 220 S.C. 492, 68 S.E.2d 415 (1951).
69. Clark v. McBaine, 299 Mo.77, 252 S.W. 428 (1923).
70. Campbell v. Spottiswoode, 3 B. & S. 769, 122 Eng. Rep. 288 (1863).
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COMMENTS
on misstatements of facts8 2 what is comment and what is fact becomes the
sine qua non on which the plaintiff's (or defendant's) case stands or falls.
Whether the defamatory matter is fact or opinion is usually for jury deter-
mination, 3 but unfortunately there are no established rules to aid in
solving this perplexing problem. The label that the publisher places upon
his words is of no consequence. 84 The touchstone seems to be whether
the reader would be likely to understand the defamatory matter as an
expression of the writer's opinion or a direct statement of facts.85 Defama-
tion may consist of an opinion based upon unstated facts;S if the comment
by implication introduces unstated facts it becomes a communication of
fact and not criticism.8 7 In a leading federal case,88 interpreting Florida
law, the court said "... falsity may consist in untrue imputation as well
as direct statement ... 
To say that the plaintiff is a "second Benedict Arnold" may be found
to be, in substance, a statement of fact that the plaintiff has committed
an act of treason.89 Two judicial attempts to distinguish between fact
and comment might be helpful at this point:
If one states that a candidate is a thief, without qualification, he
communicates a fact pertaining to his fitness; but it is a slander if
untrue, whether made in good faith or not, although had he stated
the exact facts, and expressed the opinion that they amounted
to stealing, though they did not technically constitute the offence
of larceny, the communication might be privileged. 0
In the other case 01 the defendant published a picture of the plaintiff
with the caption ". . . shot two unioh men in 1933, was convicted but
went free at second trial." The defendant pleaded "fair report and com-
ment" on judicial proceedings but the court said:
If the caption under the picture had read 'He was convicted of
shooting two union men in 1933 but went free at second trial' I
would hold as a matter of law that the caption was a report of
judicial proceedings. However, the article is not so worded but
places the phrase 'shot union men in 1933' before the mention of
the judicial proceedings ....
82. See note 56 supra.
83. McClellan v. Engle, 74 Fla. 581, 77 So. 270 (1917); Van Arsdale v. Time,
Inc., 35 N.Y.S.2d 951 (Sup. Ct. 1942), aff'd mer,, 265 App. Div. 919, 39 N.Y.S.2d
413 (1st Dept. 1942); Eikoff v. Gilbert, 124 Mich. 353, 359, 83 N.E. 110, 113 (1900);
RESTATEMENT, TORTS § 606 (c), § 618 (b) (1938); GATLEY, LInEL AND SLANDER
369 (4th ed. 1953). See also Noel, Defamation of Public Officers and Candidates, 49
COLUM. L. REv. 875 (1949). a
84. GATLEY, LIBEL AND SLANDER 338 (4th ed. 1953).
85. 1 HARPER & JAMES, TORTS 458 (1956); Noel, supJTa note 82.
86. RESTATEMENT, TORTS § 567 (1938).
87. Eikhoff v. Gilbert, 124 Mich. 353, 83 N.W. 110 (1900); Gaffney v. Scott
Pub. Co., 248 P.2d 393 (Wash. 1952); CATLEY, Op. cit. SUPra note 83 at 345.
88. Caldwell v. Crowell-Collier Pub. Co., 161 F.2d 333 (5th Cir. 1947).
89, RESTATEMENT, TORTS § 567 (a) (1938).
90. Elcoff v. Gilbert, note 87 supra.
91. Van Arsdale v. Time, Inc., note 83 supra.
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But cataloguing the various fact situations is fruitless and mionotonous
since the peculiar circumstances of each case will determinue which label
the jury will affix to the allcged defamation."' I However, it is to be noted
that generally the inptittioi of dishonorablc motives is classified as state-
ments of fact," on the rationalc that the "state of a man's mind is as
much a fact as the state of his digestioi,'" but there is authority to the
contrary."5 Accusations of alien ideologies such as fascism, naziism, and
communism are considered as statements of fact today but that was not
always so.""
(c) Must fair comment be fair? Although there is no specific definition of
fair comment it is gcnerally conceded that in order to be fair the criticism
must be based on facts truly stated, must not contain imputations of cor-
rupt or dishonorable motives, and must be an honest expression of the
writer's real opinion."7  It has been suggcstcd that fair comment is in
reality a misnomer since the criticism may be unreasonable, vituperative,
exaggerated, or prejudiced." Seinble, "honest" would be a more appropri-
ate adjective since it is essential that the words complained of be the
publisher's honest opinion, published for proper motives.""1 If these two
conditions are not met the court will gencrally find "actual malice" abro-
gating the defense. 0"
Actual Malice: The doctrine that "actual" malice defeats the defense of
fair comment is well settled, but the various situations from which the
jury' 0' may "spell out" its existence are not adaptable to a single definition.
It has been said to be any "improper motive,"'"2 "bad faith or dishonest
92. See note 83 supra.
93. Negley v. Farrow, 60 Md 158, 45 Am. Rep. 715 (1883); Sherman v. Inter-
national Pub. Co., 214 App. Div. 437, 212 N.Y.Supp. 478 (1st Dept. 1925); Streeter
v. Emmons County Farmers Press, 57 N.D. 438, 222 S.W. 455 (1928); Belo & Co.
v. Looney, 112 Tex. 760, S.W. 777 (1922); Kinsley v. Herald, 113 Vt. 272, 34 A.2d
99 (1943
94. ddington v. Fritzna urice, 29 Ch. Div. 459, 483 (1882).
95. Vance v. Louisville Courier-Journal, 95 Ky. 41, 23 S.W. 591 (1893); McClurg
v. Pulitzer Pub. Co., 279 Mo. 370, 214 S.V. 193 (1919); Merrey v. Guardian Printing
& Pub. Co., 79 N. J.L. 177, 74 Atd. 464 (1909).
96. Utah Farm Bureau Fed. v. National Farmer's Union Service Corp., 198 F.2d 20
(10th Cir. 1952; Foltz v. News Syndicate, 114 F. Supp. 599 (S.D. N.Y. 1953); Mencher
v. Chesley, 297 N.Y. 94, 75 N.E.2d 257 (1947). The Fla. Court has held that to
call a person communist is actionable per se, but did not go into the fact vs. opinion
dichotomy. Joopaneka v. Gavagan, 67 So.2d 434 (Fla. 1953). See note 21 supra.
97. GATLFY, LIBEL AND SLANDER, 354 (4th ed. 1953) (cited with approval in
Foley v. Press Co., 226 App. Div. 535, 235 N.Y.Supp. 340 (1929).
98. Veeder, Freedom of Public Discussion, 23 HARv. L. REv. 413, 426 (1910).
99. Schomberg v. Walker, 132 Cal. 224, 64 P. 290 (1901); Friedell v. Blakely
Printing Co., 163 Minn. 226, 203 N.W. 974 (1925). See also GATLEY, LIBEL ANT
SLANDER 353 (4th ed. 1953); I HARPER & JAMES, ToRTs 457 (1956); PPossEn, TORTS
623 (2d ed. 1955).
100. See notes 44 and 57 supra.
101. Myers v. Hodges, 53 Fla. 197, 44 So. 357 (1907); Coogler v. Rhodes, 38 Fla.
240, 21 So. 109 (1896); GATLEY, LIREL AND SLAND.R 587 (4th ed. 1953); 1 lARP R
& JAMEs. TORTs 467, (1956); RESTATEMENT, FORTS § 619 (2) 1938).
102. Kenney v. Gnrley. 208 Ala. 623, 95 So. 32 (1923).
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purpose,'' :¢ "lack of good faith on the part of thc defendant,"", "improper
and unjustifiable motives, "" 'L "reckless disregard""" "reckless indifference to
the injury.''' Failure to rctract upon request is evidence of malice which
warrants puitive damagcs, or increasing the actual damages suffered."'8
The defendant's disbelief in his own communication will uniformly result
in the forfeiture of the privilege,"" ' and the majority of courts require that
the defendant have probable cause to believe his publication true."10
"... [F17]xpress malice nay also be inferred from the intemperate character
of the language . . . or when the language used is utterly beyond and
disproportionate to the facts, or even where improper motives are unneccs-
sarilv imputed.''''
The great conflict is between the traditional view, followed by the
majority of the courts, which limits the defense of fair comment to opinion
and criticism only,' -' and the view of the minority that would extend the
privilege to even false statements of fact under certain circumstances.':
The minority view has been championed by some legal writers" 4 of im-
portance, and it is in answer to these critics that the conclusion of this
Comment is addressed.
Fair Comment in Florida: The law of defamation in Florida manifests
an admirable attempt to balance the conflicting interests of the public, the
newspaper, and the individual. Firstly, out of tender regard for the repu-
tation of the individual, there is the constitutional nandate'"5 that requires
that the disseminator of an alleged libel should be exoneratcd only if it
103. Raymond v. Croll, 233 Mich. 268, 206 N.W. 556 (1925).
104. Jump v. Barnes, 139 Md. 101, 114 At]. 734 (1921).
105. Abram v. Odham, 89 So.2d 334 (Fla. 1956).
106. Aetna Life Insurance Co. v. Mutual Benefit Acc. Ass'n, 82 F.2d 115 (8th
Cir. 1936).
107. Uorrigan v. Bobbs-Merrill Co., 228 N.Y.58, 126 N.E. 260 (1920).
108. Simpson v. Robinson, 12 B. 511, 116 Eng. Rep. 959 (1848); Wallace v.
Jameson, 179 Pa. St. 98, 36 Ati. (1897). See also Caldwell v. Crowell-Collier
Pub. Co., 161 F.2d 333 (5th Cir. 1947); Valsh v. Miami Herald Publishing Co., 80
So.2d 669 (Ila. 1955); Metropolis Co. v. Croasdell, 145 Fla. 455, 199 So. 568
(1941). Notes, 35 A-IARV. L. REV. 1207 (1922), 11 Wyo.L.J. 95 (1957).
109. Caldwell v. Personal Finance Co., 46 So.2d 726 (Fla. 1950).
110. See Hallen, Character of Belief Necessary for the Conditional Privilege in Defa-
mation, 25 ILL. L. REV. 865 (1931).
111. Merriman v. Lewis, 141 Fla. 832, 194 So. 349 (1940) citing from Newell,
Slander and Libel, 328 (4th ed).
112. See note 56 supra.
113. Cal.: Snively v. Record Pub. Co., 185 Cal. 565, 198 Pac. 1 (1921); Conn.:
Charles Parker Co. v. Silver City Crystal Co., 142 Conn. 605, 116 A.2d 440 (1955);
Kan.: Coleman v. MacLennan, 78 Kan. 71, 98 Pac. 281 (1908); Minn.: Clancy v. Daily
News Corp., 202 Minn. 1, 277 N.Y. 264 (1938); N.H.: Lafferty v. Houlihan, 81 N.H.
67, 121 Atl. 92 (1923); N.C.: Alexander v. Vann, 180 N.C. 87, 102 S.F. 318 (1920);
Williams v. Standard Examiner Pub. Co., 83 Utah 31, 27 P.2d 1 (1933); 'W.Va.: Bailey
v. Charleston Mail Ass'n, 126 V. Va. 282, 27 S.E.2d 837 (1943); (unusual holding since
it permits greater freedom of criticism of public officials than of candidates for office).
114. Boyer, Fair Comment, 15 Omo Sr. L.J. 280 (1954); Green, Relational Inter-
ests, 30 ILL. L. REv. 314 (1935); Hallen, Fair Comment, 8 TE.x L. REv. 41 (1929);
Noel, Defamation of Public Officers, 49 CoL.ut. L. Rv. 875 (194(J); PRossi.R, Toi'rs
619 (2d ed. 1955).
115. FLA. CONST., I)ecl. of Rights, § 13. See note 27 supra.
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should appear that the "matter charged as libelous is true, and was pub-
lished for good motives"." 0 Secondly, aware of the public need for infor-
mation, the Legislature enacted retraction statutes 117 which require written
notice to the publisher of the newspaper as a condition precedent to
bringing a suit for defamation. In Russ v. Core," 8 the Florida Supreme
Court upheld the constitutionality of this statute on the basis that no sub-
stantive right of the individual was being interfered with since the news-
paper was still liable for any actual damages, and the statute was interpreted
as a procedural measure.
In addition to this special protection given the newspapers by the
Florida Legislature, the supreme court, in the noteworthy case of Layne v.
Tribune Co.," 9 took judicial notice of the difference between news dis-
patches received from a newsgathering agency and articles and editorials
that originate with the defendant newspaper. The court relieved the de-
fendant of liability for the former but emphasized the view that newspapers
should be held to strict accountability for the publication of false articles
originating with them. The holding in the Layne case has not been received
with approval in other jurisdictions,120 yet it appears to be an intelligent
approach to a difficult problem. Under the pressure of time it is under-
standable that a newspaper could not conceivably check every item trans-
mitted to it from the far flung corners of the earth through a newsgathering
agency, yet when that same newspaper, attempting to mould public opinion
through its editorial pages, deliberately or negligently misleads the public
it should be held strictly accountable for any misstatement of facts or unfair
criticism.
It is to be noted that Florida has consistently ruled with the majority
in (1) refusing to exempt the newspaper from liability for false statements
of fact,' 21 and (2) in holding that the imputation of dishonorable motives
is to be classified as a statement of facts 22 and/or libelous per se.123 An
analysis of the Florida cases reveals that the earlier'24 opinions seemed to
be more carefully considered value judgments of the relational interests
116. Abram v. Odham, 89 So.2d 334 (Fla. 1956); Walsh v. Miami Herald Pub. Co.,
80 So.2d 669 (Fla. 1955); Layne v. Tribune Co., 108 Fla. 177, 146 So. 234 (1933),
Jones, Varnum & Co v. Townsend's Administratrix, 21 Fla. 431 (1885).
117. FLA. STAT. §§ 770.01, 770.02 (1955).
118. 48 So.Zd 412 Fi2. (1950).
119. 108 Fla. 177, 146 So. 234 (1933); noted in 33 COLUM. L. REv. 373 (1933),
46 HARV. .v. 1032 (1933), 27 MCi. L. REv. 495 (1939), 17 MiNW. L. REv. 820
(1933), 81 U. PA. L. REv. 799 (1933).
120. Oklahoma Pub. Co. v. Givens, 67 F.2d 62 (10th Cir. 1933); Wood v. Constitu-
tion Pub. Co., 57 Ga. App. 123, 194 S.E. 760 (1937); Szalay v. New York American,
254 App. Div. 249, 4 N.Y.S.2d 620 (1938).
121. See note 56 supra.
122. See note 83 supra.
123. Ibid.
124. Compare Jones, Varnum & Co. v. Townsend's Administratrix, 21 Fla. 431,
(1885) and Montgomery v. Knox, 23 Fla. 595, 3 So. 211 (1887) with Abram v. Od-
ham, 89 So.2d 334 (Fla. 1956) and White v. Fletcher, 90 So.2d 129 (Fla. 1956).
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involved, while the more recent opinions tend to confuse fair comment
and qualifiied privilege.
CONCLUSION
Although the defense of fair comment is said to belong to everyone,
1 20
as a matter of practice it is seldom invoked except by the press so that the
conflict between the legal writers and the courts must be examined in the
light of that circumstance. The writers would extend the "qualified
privilege" concept to newspapers,1 27 thereby freeing them from liability
for misstatements of fact, on the theory that this is closely related to the
situation where the defendant makes a misstatement of fact about a person
seeking private employment. 28 But it is to be remembered that when a
newspaper or radio disseminates information, it does so as a volunteer for
commercial purposes rather than to serve an individual or group interest.
Thus, defamatory communications by the press cannot be accorded a
privilege based on a particular relationship between the parties. It is argued
that to do otherwise is to seriously hamper the efficiency of the press as the
"watchdog" over the public interests; as the defender of the community
against its elected officials. 12  Does this presuppose that all members of
the press are "dedicated" men while other members of society are not?
This seems a naive, if not dangerous, assumption.
Admittedly, freedom of the press is a vital necessity for the preservation
of our democratic form of government. One need look no farther than
the first amendment of the Federal Constitution to sec how zealously our
founding fathers guarded this principle, but it has never been contended
that the freedom extended to the publishing of false matters.3 Our Florida
Legislature and courts, cognizant of the importance of the "fourth estate,"18
have seen fit to endow the press with certain necessary immunities. 182
These concessions seem quite enough.
Because of the increasing interest in public affairs, the large concen-
tration of people in great metropolitan areas, the American voter tends to
lean more and more on his daily newspaper to help him choose a suitable
candidate for high public office, or solve whatever civic problem needs his
vote.
126. See page 94 supra.
127. See note 114 supra.
128. See Develojment in the Law Defamation, 69 ltIv. L. REv. 875 (1956).
129. See the opinions of the courts that hold with the minority. Note 114 supra.
130. See Holmes, J., in Peck v. Tribune Co., 214 U.S. 185 (1909).
131 .... Use of the term estate is .- . derived from feudal organization.
Three estates being the nobles, the clergy, and the commons. . . In modem times the
practice of speaking of the press as 'the fourth estate' has arisen because of its power
in the modem political scene." Columbia Encyclopedia 585 (1946).
132. See page 99 sura.
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It is the duty of the press, both contractual and moral, to present to
its readers the complete truth and to bring him an opinion based on an
informed judgment. The courts have stubbornly refused to yield to the
reasoning promulgated by those who favor relaxing the liability of the
press for misstatements of fact because they are loathe to permit unwar-
ranted attacks upon men in public life for fear that worthy candidates
would be disinclined to seek office."' 3 But there seems to be a more cogent
reason for the rule of strict liability; it is not merely a question of protecting
the defamed individual from a potent press, but protecting the public
from a wayward press! The fallacy of the argument of the minority is that
the newspaper and the public are linked together as if they were one and
the same; almost as if they were co-defendants.8 4  Nothing could be
farther from the truth since the newspaper is primarily a profit-making
enterprise that serves the public only incidentally. Legal writers1'' who
favor extending the qualified privileged rule seem completely "out of step"
with the ever-increasing trend of the law to fix liability where the fault
lies. In every other area of torts, whether it be tlhe recognition of the right
of privacy, ua6 the extension of the McPherson rule, a7 the relaxation of the
"caveat emptor" doctrine, :' " or the enlargement of the rcspondeat superior
doctrine to include municipalities " ' in Florida recently, the underlying
rationale is obvious,- one must be responsible for the foreseeable conse-
quenccs of his acts, whether negligent or intentional. None of the pre-
dicted dire consequences 4" of the increased liabilities of responsible parties
have come about as a result of these changes in the law. General Motors
is still manufacturing Buicks, sellers of other products are still selling and
buyers arc still buying; albeit with more confidence. It is submitted that a
rule of strict liability for newspapers who publish misstatements of facts
will result in an improved press with higher standards, and the result will
be a better informed public.
No thinking person would advocate prior restraints on the press,-
they should be free to publish anything of public interest, but they should
also be responsible for any abuses of that right. Nearly two centuries ago
Lord Mansfield said '\Vhcucvcr a man publishes lie publishes at his peril;''"
nd this rule of strict liability for newspapers, radio, and television seems
even more imperative today because of the tremendously increased poten-
133. See note 56 sulra.
134. E.g., see Coleman v. MacLenman, 78 Kan. 711, 98 Pac. 281 (1908) (this
is the leading case for the minority view).
135. See note 114 supra.
136. See note 114 supra.
137. McPherson v. Buick Notor Co., 217 N.Y. 382, I11 N.E. 1050 (1916). See
PRossEa, TOuTs 499-504, (2d ed. 1955).
138. See the UNIFORt SALE.S AcT §§ 12, 13, 14, 15, 16, 69.
139. Hargrove v. Town of Cocoa Beach, 96 So.2d 130 (Fia. 1957).
140. \Vinterbottoin v. Vright,10 M.&\V. 109, I1 L.J.Ex.. 415 (1842). See also
PROSSER, TnRTS, 497-498 (2d ed. 1955).:.. .
141. The King ,. Woodfill, Loftt 776; 781, 98 Eng. Rep: 911,. 916: (KR.. 1774),
See also note 130 supra.
tialitv for harm. Standards are not raised biy deliberately lowering them: Ii
in asking the courts to give the press an unwarranted 143 immunity to make
any false statements of fact, the critics seek to turn back the clock. It is
submitted that the steadfastness of the majority144 of the courts in requiring
strict liability of the press (and other mass media) for misstatements of
fact is necessary or who will protect the public from the privileged press?
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142. "Nor does the rule of strict liability seem substantially to have inhibited the
activities of publishers." 69 HARv. L. REv. 877 (1956).
143. Fla. seems to have achieved a better coniuroini.e than the doctrine the'critics
suggest. See page 99 supra.
144. See note 56 supra. A recent analysis .in 69 IiAisv. L. REv. 877, 906 appries
this view and suggests that publishers can obtain insurance against large losses from
defamtion, and distribute the cost amoig -advertisers, etc.
